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February 2, 2015 
 
The Honorable Jo-Ellen Darcy 
Assistant Secretary of the Army for Civil Works 
108 Army Pentagon 
Washington, DC 20310-0108 
 
Dear Secretary Darcy:  

We urgently need your leadership to preserve federal protection for San Francisco 
Bay’s waters, which are under attack.  For nearly a year, U.S. Army Corps of Engineers 
officials under your supervision have been poised to relinquish federal Clean Water Act 
and Rivers and Harbors Act jurisdiction over San Francisco Bay salt ponds at the 
request of Cargill, the largest private corporation in the United States.  Cargill’s heavy 
lobbying of Corps lawyers resulted in two internal legal memos (attached) that would 
reverse decades of federal protection for Bay salt ponds, and upend long-established 
precedents. Their novel, unilateral re-interpretation of the Clean Water Act was created 
in secret, without opportunity for public input, formal consultation with the U.S. 
Environmental Protection Agency, or Congressional approval. 

This outrageous re-interpretation not only threatens to destroy a critical part of San 
Francisco Bay, it also would create a dangerous precedent that challenges federal 
oversight and regulation of other Waters of the United States.  Moreover, the failure of 
your headquarters staff to consult with the EPA on this matter, after previously 
committing to do so, repeats a dangerous pattern that should not be allowed to stand. 

For those reasons, we were gratified that you intervened last summer and suspended 
Corps action to issue a Jurisdictional Determination for Redwood City, California, salt 
ponds based on the Corps counsel’s erroneous legal conclusions. After the EPA 
identified this issue as a “special case” of the highest national interest, you indicated 
you would review both the substance and process errors leading to those memos and 
then consult formally with the EPA to develop a path forward. Now, after many months 
have passed, additional actions are needed from you to preserve legal protection for the 
Bay’s salt ponds. We therefore request that you immediately and publicly: 

1. Declare that both legal memoranda on this issue (“Legal Principles to Guide the 
Approved Jurisdictional Determination for the Redwood City Salt Plant” January 
9, 2014, and the March 25, 2014 supplement to that memo) are null and void, 
leaving intact past precedents and guidance by the Corps’ San Francisco District.  

2. Instruct the Corps’ San Francisco District to consult formally with EPA Region 9 
officials on this and any other review of the Clean Water Act and its application to 
salt ponds in San Francisco Bay, so they may develop a joint position on the 
appropriate legal interpretation and application of the Act to these ponds.   
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As EPA has indicated, Redwood City’s salt ponds are crucial aquatic resources that 
deserve full federal protection under the law.  The Corps has previously indicated in a 
2010 Preliminary Jurisdictional Determination for these very same salt ponds that they 
are indeed Waters of the United States under the Clean Water Act and within the 
jurisdiction of the Rivers and Harbors Act.  The Corps also determined in 2008 that the 
nearly-identical Napa Plant salt ponds just 50 miles north also fall under Clean Water 
Act and Rivers and Harbors Act jurisdiction. The reversal of these important precedents 
must not occur without full public input and consultation between the Corps and EPA.  
You can and should ensure such a process. 

Thank you for taking these suggested steps to protect Waters of the United States. 

Sincerely, 

 
David Lewis 
Executive Director 
Save The Bay 
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